1820-0624:  Responses to OMB pass back

June 2012

OSEP received several questions from OMB on May 10, 2012 regarding 1820-0624.  Answers follow each question.

1) Please provide OMB with an update on the progress made on the IDEA monitoring re-design effort.  Does OSEP have a timeline of activities to ensure the re-design is ready for the next school year?  If yes, please share it with us.  How does OSEP envision the re-design will impact the APP/SPR? 

During the coming year, OSEP will engage staff and stakeholders in a careful assessment and revision, as necessary, of the critical components of OSEP’s work in order to support State improvement efforts and change the trajectory of student learning outcomes.  As announced by Secretary Duncan on March 2, 2012, all previously scheduled on-site visits are suspended through the 2012-2013, which includes formula grant verification visits and discretionary grant monitoring visits.  OSEP will fulfill its statutory responsibility to monitor states through the Annual Performance Reports and monitoring of State’s compliance with fiscal requirements.  The IDEA requires OSEP to monitor States, but it does not require on-site monitoring.
We are currently meeting with key stakeholder groups to gather input as we develop Results Driven Accountability (RDA) and anticipate that we will have a framework available for feedback in place by early 2013.
The State Performance Plan (SPP) and Annual Performance Report (APR) will be a component of RDA.  The IDEA requires States to submit annual reports that include data relative to specific areas addressed in the statute.  Most, but not all, indicators are specifically prescribed by the statute; however, ED does have flexibility in how some of the indicators are structured and reported.  APR indicators will be re-designed to measure outcomes most closely aligned with improving results, to the greatest extent possible.
2) We found the response to comments easy to read.  We ask that the section headings include a few words on the indicator topic.  For example, replace “Indicator 1” with “Indicator 1:  Graduation Rates.”

We revised the Comments and Discussion document as requested.
3) Please explain the response to comments on page three which states, “We do not have the authority to delete those indicators regardless of whether similar data are collected through another method.”  What authority would ED need to do so?

The SPP is more than a data collection tool.  Pursuant to IDEA section 616(b), each State must have in place a performance plan (SPP) that both evaluates that State’s efforts to implement the requirements and purposes of the IDEA and describes how the State will improve such implementation.  The performance plan is comprised of indicators.  Further, the SPP must include measureable and rigorous targets for the indicators required by the statute. (20 U.S.C. 1416(b)(2)(A))  IDEA sections 616(a)(3)(B) and (C) specifically require that OSEP use quantitative indicators, and qualitative indicators as necessary, to adequately measure performance in: 1) the use of resolution sessions; 2) mediation; 3) secondary transition; 4) early childhood transition; and 5) disproportionate representation of racial and ethnic groups in special education and related services, to the extent that the representation is the result of inappropriate identification.  Section 612(a)(15) specifically requires a State to establish goals for the performance of children with disabilities that address graduation and dropout rates, and establish indicators to report on the achievement of students with disabilities on Statewide assessments.  

So while raw data for many of the priority areas are collected using another tool, e.g. section 618 Table 7 collects the raw data on resolution sessions and mediations, States would not meet the requirements explained above by simply submitting raw data, as the raw data are just one piece used in reporting on the SPP.  Those raw data are used to perform a calculation, the results of which are compared to a State-established target.  Then, based on the progress or slippage from the previous year’s data, the State provides a narrative that captures the factors that contributed to the progress or slippage, as well as discussing improvement activities that have been utilized to improve implementation. 
The statute would need to be revised to remove the indicators referenced above.
4) On page 8, a commenter requested that the Department align the due dates of multiple data collections.  ED promised to bring this concern to the department-wide data group.  What was the response when OSEP did so?
OSEP Representatives on the EDFacts Data Governance Board (EDGB) raised the issue of aligning due dates across multiple data collections.  While EDGB members agree that this is an issue for future action, the Board is also committed to preventing burden increases as a result of any due date changes and will thoroughly examine implications prior to any data submission due date changes.  Changes will be proposed through the appropriate Information Collection packages. Due to the number of data collections across program offices that can be impacted and the formal process for changing due dates, OSEP does not anticipate due date changes any earlier than for data referencing School Year 2013-2014.   The implications to changing the due dates were also discussed with stakeholders at a recent Education Information Management Advisory Consortium (EIMAC) meeting.  (EIMAC is a network of SEA data staff convened by the Council of Chief State School Officers.)  Members offered varying opinions on the topic. States voiced concerns about having to manage new and additional due dates; creating a negative cascading effect due to unanticipated impacts; and accessing the data needed met the new due dates.

5) On page 12, a commenter asks if States can set different targets for indicator one than the ones used under ESEA.  For our information, can OSEP explain why reporting on the same ESEA targets for IDEA is difficult for States?
The commenter, an SEA, offered no further explanation beyond the statement “trying to make the targets for Indicators 1 and 2 consistent with a state’s targets under the ESEA has proved problematic.”
6) Page 16 – A commenter asks if OSEP can remove indicator 4 since States report the data on Table 5.  OSEP explains that it needs the analysis of this data, so States need to report the underlying data.  Would it be possible for States to report the data through Table 5 and only provide the analysis through the SPP/APR?
No.  First, the data submitted on Table 5 are State-level data and OSEP does not have access to the LEA-level data.  Second, Indicator 4 requires the State to examine the Table 5 data, including data disaggregated by race and ethnicity, to determine if “significant discrepancies,” as defined by the State, are occurring in the rates of long-term suspensions and expulsions of children with IEPs.  Based on that examination,  the State calculates two percentages: A) percent of districts that have a significant discrepancy in the rate of suspensions and expulsions of greater than 10 days in a school year for children with IEPs; and B) percent of districts that have: a) a significant discrepancy, by race or ethnicity, in the rate of suspensions and expulsions of greater than 10 days in a school year for children with IEPs; and b) policies, procedures or practices that contribute to the significant discrepancy and do not comply with the requirements relating to the development and implementation of IEPs, the use of positive behavioral interventions and supports, and procedural safeguards.
7) Page 18 – a few commenters stated that Indicator 5 has problems since it focuses on where students receive services rather than the quality of services.  The response discusses the history of the indicator and notes that OSEP will not change the indicator.  The remainder of the response explains what kinds of factors should inform placement, but there’s no explanation of why OSEP will not change the indicator.  Please include a rationale for this decision.  
Commenters had two separate concerns regarding the value of certain placements over others.  First, a commenter was concerned that Indicator 5 places value on certain placements over others; specifically, the commenter was concerned that districts may not place deaf and hard of hearing students in schools for the deaf because it would cause the district’s percentage of children with IEPs aged 6 through 21 served inside the regular class 80% or more of the day to drop, thereby decreasing the State’s percentage on the same measure.  A decreasing percentage for this measure is considered slippage.  The discussion on page 18 was aimed at this comment.  

Second, a few commenters were concerned that the requirement to establish and report against measurable and rigorous targets necessitates that educators focus on the location of services, rather than the quality of those services.  One of these commenters asked that we remove the requirement to establish and report against targets for Indicator 5 since it was perceived that LEAs will lean towards placing students with disabilities in general education in order to meet a particular target, a target which generally increases from year-to-year, of the percentage of students with disabilities served inside the regular class 80% or more of the day.  We inadvertently omitted our response to this comment from the original discussion and appreciate the opportunity to respond now.  IDEA section 616(b)(2)(A) requires each State, in its SPP, to establish measurable and rigorous targets for the indicators established in the priority areas described in section 616(a)(3).  Section 616(a)(3)(A) establishes as a priority area, the provision of a free appropriate public education in the least restrictive environment which is currently measured by reporting on the percentage of children with IEPs aged 6 through 21 served: a) inside the regular class 80% or more of the day; b) inside the regular class less than 40% of the day; and c) in separate schools, residential facilities, or homebound/hospital placements.  Given the requirement of section 616(a)(3)(A), we do not have the authority to remove the condition that States establish and report against measurable and rigorous targets for Indicator 5.  Additionally, we do not agree that establishing and reporting against measurable and rigorous targets necessitates that educators focus on the location of services, rather than the quality of those services.  The IDEA entitles a child with a disability a free appropriate public education and related services that: meet the standards of the SEA, including the requirements of IDEA; and include an appropriate preschool, elementary school, or secondary school education.  (34 CFR §300.17)  All special education and related services are required to meet the standards established in the IDEA, regardless of the location in which the special education and related services are delivered. 
8) Page 28 – The discussion states that OSEP does not agree that data shows limited disproportionate representation of minority students in special education.  We agree with this statement and would like OSEP to include some data to back up this point.
We have added the following information to the original comments and discussion – 
In FFY 2009, the most recent year for which the data are available, 42 States reported having various percentages of districts with disproportionate representation of racial and ethnic groups in special education.  Of those, nine States reported that the disproportionate representation was the result of inappropriate identification.

Forty-five States reported having various percentages of districts with disproportionate representation of racial and ethnic groups by specific disability category.  Of those, 16 States reported that the disproportionate representation was the result of inappropriate identification.

9) Page 37 – The discussion assures organizations representing people with disabilities that OSEP will consider the underlying data for Indicators 16 and 17 when ED makes State determinations.  Please clarify if OSEP will give the data the same weight as it does now.
Each year as a part of the determination process, OSEP issues a document titled “How The Department Made Determinations” (HTDMD).  HTDMD explains that year’s determination factors in detail.    The 2012 HTDMD is in development and will be released with the 2012 determination letters, and will include information on how OSEP will consider dispute resolution data, specifically State Complaint and Due Process Hearing timeline data, in future years’ determinations.

Response to Comments Received on Indicator 2 (Drop Out)
In response to the Notice of Submission for OMB Review published in the Federal Register on February 23, 2012, a few commenters expressed concern with the revision to the measurement for Indicator 2, i.e., that the State report using the dropout data derived from the ESEA graduation rate calculation.  OSEP explained on page 11 of the Comments and Discussion that it was necessary to revise the Indicator 2 measurement because the Consolidated State Performance Plan (CSPR), as amended, no longer requires States to report drop out data because it is duplicative of data collected by the National Center for Educational Statistics (NCES).  At the time, it was not clear that a State’s dropout data could not be derived from the ESEA graduation calculation.  OSEP has explored several data source/measurement revisions as a result of the comments –   
1)  Use the data submitted to NCES

This option was not selected because: 1) the NCES submission timelines do not align with the SPP/APR; and 2) the NCES data do not provide a denominator; therefore the States would have to use multiple data sources to complete the calculation.

2) Use the IDEA section 618 exiting data currently collected under OMB-approved information collection 1820-0521: Report of Children with Disabilities Exiting Special Education (Table 4), that will soon be collected through EDFacts.

Using the Exiting data is the cleanest option.  States used the exiting data to report under Indicator 2 prior to the APR revision that aligned the data source and measurement with the CSPR.  States have previously established targets for this indicator using this data source.

Therefore, we have revised the data source and measurement for Indicator 2.  States will be required to use the same data as used for reporting to the Department under IDEA section 618.  For the measurement, States will be given the flexibility to create a State-specific percentage using the number of youth with IEPs (ages 14-21) who exited special education due to dropping out in the numerator and the number of all youth with IEPs who left high school (ages 14-21), i.e., graduated with a regular high school diploma, received a certificate, reached the maximum age, dropped out, or died, in the denominator.  
The Comments and Discussion (p. 11) and the measurement table have been revised to reflect the changes.
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