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(3) Parental consent is not required
before—

(i) Reviewing existing data as part of
an evaluation or a reevaluation: or

(ii) Administering a test or other
evaluation that is administered to all
children unless, before administration
of that test or evaluation. consent is
required of parents of all children.

(b) Refusal. If the parents of a child
with a disability refuse consent for
initial evaluation or a reevaluation, the
agency may continue to pursue those
evaluations by using the due process
procedures under §§ 300.507-300.509,
or the mediation procedures under
§300.506 if appropriate, except to the
extent inconsistent with State law
relating to parental consent.

(c) Failure to respond to request for
reevaluation. (1) Informed parental
consent need not be obtained for
reevaluation if the public agency can
demonstrate that it has taken reasonable

- measures to obtain that consent, and the

child’s parent has failed to respond.

(2) To meet the reasonable measures
requirement in paragraph (c)(1) of this
section. the public agency must use
procedures consistent with those in
§300.345(d).

(d) Additional State consent
requirements. In addition to the parental
consent requirements described in
paragraph (a) of this section, a State may
require parental consent for other
services and activities under this part if
it ensures that each public agency in the
State establishes and implements
effective procedures to ensure that a
parent’s refusal to consent does not
result in a failure to provide the child
with FAPE. :

(e) Limitation. A public agency may
not use a parent's refusal to consent to
one service or activity under paragraphs
(a) and (d) of this section to deny the
parent or child any other service,
benefit, or activity of the public agency,
except as required by this part.
(Authority: 20 U.S.C. 1415(b)(3);
1414(a)(1)(C) and (c)(3))

§300.506 Mediation.

{a) General. Each public agency shall
ensure that procedures are established
and implemented to allow parties 1o
disputes involving any matter described
in §300.503(a}(1) to resolve the disputes
through a mediation process that. at a
minimum. must be available whenever
a hearing is requested under §§ 300.507
or 300.520-300.528.

(b) Requirements. The procedures
must meet the following requirements:

{1) The procedures must ensure that
the mediation process—

(i) Is voluntary on the part of the
" parties;

(ii) Is not used to deny or delay a
parent’s right to a due process hearing
under §300.507, or to deny any other
rights afforded under Part B of the Act;
and

(iii) Is conducted by a qualified and
impartial mediator who is trained in
effective mediation techniques.

(2)(1) The State shall maintain a list of
individuals who are qualified mediators
and knowledgeable in laws and
regulations relating to the provision of
special education and related services.

(it) If a mediator is not selected on a
random (e.g., a rotation) basis from the
list described in paragraph (b)(2)(i) of
this section, both parties must be )
involved in selecting the mediator and
agree with the selection of the
individual who will mediate.

(3) The State shall bear the cost of the
mediation process, including the costs
of meetings described in paragraph (d)
of this section.

(4) Each session in the mediation
process must be scheduled in a timely
manner and must be held in a location

.that is convenient to the parties to the

dispute.

(5) An agreement reached by the |
parties to the dispute in the mediation
process must be set forth in a written
mediation agreement.

(6) Discussions that occur during the
mediation process must be confidential
and may not be used as evidence in any
subsequent due process hearings or civil
proceedings. and the parties to the
mediation process may be required to
sign a confidentiality pledge prior to the
commencement of the process.

(c) Impartiality of mediator. (1) An
individual who serves as a mediator
under this part—

(1) May not be an employee of—

{(A) Any LEA or any State agency
described under § 300.194; or

(B) An SEA that is providing direct
services to a child who is the subject of
the mediation process; and

(i1) Must not have a personal or
professional conflict of interest.

(2) A person who otherwise qualifies
as a mediator is not an employee of an
LEA or State agency described under
§300.194 solely because he or she is
paid by the agency to serve as a
mediator.

(d) Meeting to encourage mediation.
(1) A public agency may establish
procedures to require parents who elect
not to use the mediation process to
meet, at a time and location convenient
to the parents, with a disinterested
party—

(i) Who is'under contract with a
parent training and information centes
Or community parent resource center in
the State established under section 682

or 683 of the Act, or an appropriate
alternative dispute resolution entity;
and ‘

{ii) Who would explain the benefits of
the medjation process, and encourage
the parents to use the process.

(2) A public agency may not deny or
delay a parent’s right to a due process
hearing under § 300.507 if the parent
fails to participate in the meeting
described in paragraph (d)(1) of this
section.

(Authority: 20 U.S.C. 1415(e))

§300.507 Impartial due process hearing;
parent notice.

(a) General. (1) A parent or a public
agency may initiate a hearing on any of
the matters described in § 300.503(a){1)
and (2) (relating to the identification.
evaluation or educational placement of
a child with a disability, or the

* provision of FAPE to the child).

(2) When a hearing is initiated under
paragraph (a)(1) of this section. the
public agency shall inform the parents
of the availability of mediation
described in § 300.506.

(3) The public agency shall inform the
parent of any free or low-cost legal and
other relevant services available in the
area if—

() The parent requests the
information; or

(ii) The parent or the agency initiates
a hearing under this section.

(b) Agency responsible for conducting
hearing. The hearing described in
paragraph (a) of this section must be
conducted by the SEA or the public
agency directly responsible for the
education of the child. as determined
under State statute, State regulation, or
a written policy of the SEA.

(c) Parent notice to the public agency.
(1) General. The public agency must
have procedures that require the parent
of a child with a disability or the
attorney representing the child, to
provide notice (which must remain
confidential} to the public agency in a
request for a hearing under paragraph
(@)(1) of this section.

(2) Content of parent notice. The
notice required in paragraph (c)(1) of
this section must include—

(i} The name of the child; -

(ii) The address of the residence of the
child,

(ii1) The name of the school the child
is attending;

(iv) A description of the nature of the
problem of the child relating to the
proposed or refused initiation or
change. including facts relating to the
problem; and

(v) A proposed resolution of the
problem to the extent known and
available to the parents at the time.
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(3) Model form to assist parents. Each
SEA shall develop a model form to
assist | 1ts in filing a request for due
process uiat includes the information
required in paragraphs (c)(1) and (2) of
this section.

(4) Right to due process hearing. A
public agency may not deny or delay a
parent's right to a due process hearing
for failure to provide the notice required
in paragraphs (c)(1) and (2) of this
section.

(Authority: 20 U.S.C. 1415(b)(5). (b)(6), (b)(7),
(b)(8). (e)(1) and (B(1))

§300.508 Impartial hearing officer,

(a) A hearing may not be conducted—

(1) By a person who is an employee
of the State agency or the LEA that is
involved in the education or care of the
child; or

(2) By any person having a personal
or professional interest that would
conflict with his or her objectivity in the
hearing,

(b) A person who otherwise qualifies
to conduct a hearing under paragraph
(a) of this section is not an employee of
the agency solely because he or she is
paid by the agency to serve as a hearing
officer. '

(c) Each public agency shall keep a
list of the persons who serve as hearing
officers. The list must include a
statement of the qualifications of each of
those persons.

(Authority: 20 U.S.C. 1415(H)(3))

§300.509 Hearing rights.

(@) General. Any party to a hearing
conducted pursuant to §§ 300.507 or
300.520-300.528, or an appeal
conducted pursuant to § 300.510. has
the right to—

(1) Be accompanied and advised by
counsel and by individuals with special
knowledge or training with respect to
the problems of children with
disabilities:

(2) Present evidence and confront,
cross-examine, and compel the
attendance of witnesses: .

(3) Prohibit the introduction of any
evidence at the hearing that has not
been disclosed to that party at least 5
business days before the hearing:

{4) Obtain a written. or, at the option
of the parents. electronic. verbatim
record of the hearing: and

(5) Obtain written. or. at the option of
the parents. electronic findings of fact
and decisions.

(b) Additional disclosure of
information. (1) At least 5 business days
prior to a hearing conducted pursuant to
§300.507(a), each party shall disclose to
all other parties all evaluations
completed by that date and
recommendations based on the offering

party’s evaluations that the party
intends to use at the hearing. -
(2) A hearing officer may bar any

“Tparty that fails to comply with

paragraph (b)(1) of this section from
introducing the relevant evaluation or
recommendation at the hearing without
the consent of the other party.

(c) Parental rights at hearings. (1)
Parents involved in hearings must be
given the right to—

(i) Have the child who is the subject
of the hearing present: and

(ii) Open the hearing to the public.

(2) The record of the hearing and the
findings of fact and decisions described
in paragraphs (a)(4) and (a) (5) of this
section must be provided at no cost to
parents.

(d) Findings and decision to advisory
panel and general public. The public
agency, after deleting any perscnally
identifiable information, shall —

(1) Transmit the findings and
decisions referred to in paragraph (a)(5)
of this section to the State advisory
panel established under § 300.650; and

{2) Make those findings and decisions
available to the public.

(Authority: 20 U.S.C. 1415(H(2) and (h))

§300.510 Finality of decision; appeal;
impartial review.

(a) Finality of decision. A decision
made in a hearing conducted pursuant
to §§ 300.507 or 300.520-300.528 is
final, except that any party involved in
the hearing may appeal the decision
under the provisions of paragraph (b) of
this section and §300.512.

{Authority: 20 U.S.C. 1415(i)(1)(A))

(b) Appeal of decisions: impartial
review. (1) General. If the hearing
required by § 300.507 is conducted by a
public agency other than the SEA, any
party aggrieved by the findings and
decision in the hearing may appeal to
the SEA,

(2) SEA responsibility for review. If
there is an appeal, the SEA shall
conduct an impartial review of the
hearing. The official conducting the
review shall—

(i) Examine the entire hearing record:

(ii) Ensure that the procedures at the
hearing were consistent with the
requirements of due process:

(iii) Seek additional evidence if
necessary. If a hearing is held to receive
additional evidence, the rights in
§300.509 apply;

(iv}) Afford the parties an opportunity
for oral or written argument, or both. at
the discretfon.of the reviewing official;

(v} Make an independent decision on
completion of the review: and’

(vi) Give a copy of the written, or, at
the option of the parents. electronic

findings of fact and decisions to the
parties.

(c) Findings and decision to advisory
Ppanel and general public. The SEA,
after deleting any personally identifiable
information, shall—

(1) Transmit the findings and
decisions referred to in paragraph
(b)(2) (vi) of this section to the State
advisory panel established under
§300.650; and

(2) Make those findings and decisions
available to the public.

(d) Finality of review decision. The
decision made by the reviewing official
is final unless a party brings a civil
action under § 300.512.

(Authority: 20 U.S.C. 1415(g); H. R. Rep. No.
94-664, at p. 49 (1975))

§300.511 Timelines and convenience of
hearings and reviews.

(a) The public agency shall ensure
that not later than 45 days after the
receipt of a request for a hearing—

(1) A final decision is reached in the
hearing; and

(2 A copy of the decision is mailed
to each of the parties.

(b) The SEA shall ensure that not later
than 30 days after the receipt of a
request for a review—

?l) A final decision is reached in the
review; and

(2) A copy of the decision is mailed
to each of the parties.

(c) A hearing or reviewing officer may
grant specific extensions of time beyond
the periods set out in paragraphs (a) and
(b) of this section at the request of either
party.

(d{Each hearing and each review
involving oral arguments must be
conducted at a time and place that is
reasonably convenient to the parents
and child involved.

(Authority: 20 U.S.C. 1415)

§300.512 Civil action.

(a) General. Any party aggrieved by
the findings and decision made under
§§300.507 or 300.520-300.528 who
does not have the right to an appeal
under § 300.510(b). and any party
aggrieved by the findings and decision
under §300.510(b). has the right to bring
a civil action with respect to the
complaint presented pursuant 1o
§300.507. The action may be brought in
any State court of competent
Jjurisdiction or in a district court of the
United States withour regard to the
amount in controversy.

(b) Additional requirements In any
action brought under paragraph {(a) of
this section. the court—

(1) Shall receive the records of the
administrative proceedings:

(2) Shall hear additional evidence ar
the request of a party: and :




